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Article 21 of the Law on Enforcement of Financial Convictions represents the legislator’s latest
intent regarding asset transfers made with the purpose of evading debt. This provision outlines the
constituent elements necessary for the realization of this legal institution. However, due to its broad
language and ambiguity concerning the timing and proof of the underlying debt, Supreme Court
Unification Ruling No. 774 introduces a new element to these conditions—effectively undermining
the original purpose of the article, which was to establish a legal safeguard against such evasive
transfers. Specifically, the ruling stipulates that the realization of this institution is contingent upon
the prior issuance of a final judgment confirming the debt in question.

The addition of this requirement by the Supreme Court has sparked both support and opposition.
This article aims to critically examine Article 21, the aforementioned unification ruling, and the
surrounding opinions, in order to offer a realistic and balanced perspective. It proposes a solution that
both addresses the adverse consequences resulting from the ruling and preserves its legal authority.
This is achieved by distinguishing between the civil and criminal dimensions of the institution:
the existence of a prior final judgment is deemed necessary only for criminal prosecution and
punishment, whereas in the civil context—specifically regarding the legal remedy of reclaiming
the transferred property from the transferee—it is argued that judicial action may be pursued even
in the absence of such a judgment. Furthermore, a comparative study of this institution in other
Islamic jurisdictions, such as Egypt and Iraq, reveals that the existence of a previously proven debt

is not considered a prerequisite for establishing a transaction made with the intent to evade debt.
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Extended Abstract

The present article examines the challenges associated with Article 21 of the Law on the
Enforcement of Financial Penalties (2015), which criminalizes the act of “transactions
intended to evade debt.” Two primary ambiguities have emerged regarding this provision:
first, the conflation between its civil and criminal dimensions, and second, the conditions
for its realization, particularly whether the prior existence of a debt must be established
through a final judicial judgment.Regarding the second ambiguity, judicial practice in Iran
has been inconsistent, ultimately prompting the issuance of Supreme Court Unification Ruling
No. 774. This ruling adopts a restrictive interpretation, emphasizing the necessity of a prior
definitive judgment for the crime to be considered complete. However, such an interpretation,
as argued by the authors, produces significant practical distortions and undermines the law’s
deterrent effect, potentially conflicting with the original legislative intent of the provision.
By critically analyzing the ruling, exploring both supporting and opposing viewpoints, and
conducting a comparative study with Islamic law systems in countries such as Egypt and
Iraq, this research aims to propose a more balanced legal framework that addresses these
ambiguities and offers recommendations for legislative reform.The central issue revolves
around whether the commission of a “transaction intended to evade debt” depends on the
existence of a prior final judgment against the debtor. Advocates for requiring such a judgment
base their position on a narrow interpretation of criminal law terminology and the phrasing of
the statute. By emphasizing terms such as “4— a s5ax” (“convicted of”’) and the general title of
the law (“Financial Penalties”), they argue that the legislator intended to cover situations in
which a judgment had already been rendered. From this perspective, absent a definitive ruling,
the presumption of criminal innocence prevails, and penal sanctions cannot be imposed on
individuals whose debt has not been legally confirmed. This position is reinforced by Supreme

Court Unification Ruling No. 774 issued in 2019.Conversely, opponents emphasize the
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legislative purpose underlying the criminalization of such transactions. According to this view,
the primary objective is to protect creditors and prevent fraud or abuse by debtors. Therefore,
the focus should be on establishing the debtor’s intent to evade repayment at the time of
the transaction and the existence of a “legitimate” debt—even if not confirmed by a court.
In instances involving enforceable or notarized documents, where indebtedness is already
substantiated, insisting on a prior judicial ruling is considered both illogical and contrary to
legislative intent. Adopting the restrictive approach creates substantial practical loopholes,
allowing debtors to transfer assets between the initiation of proceedings and the finalization
of a judgment, thereby frustrating the law’s deterrent purpose and imposing lengthy, costly
procedures on creditors that may jeopardize debt recovery.To address these challenges, the
study proposes a comprehensive approach that distinguishes between the civil and criminal
dimensions of transactions intended to evade debt. Under this framework, the requirement of
a final judgment would be necessary solely for criminal prosecution and penal consequences.
In the civil domain, however, creditors would be entitled to initiate legal actions to nullify
fraudulent transfers based on the debtor’s intent and recover transferred assets, even if a final
judgment has not yet been rendered. This approach, justified by general legal principles such
as the prohibition of abuse of rights (abuse of law) and la darar (no harm), simultaneously
safeguards creditor rights while preserving debtor protections under criminal law.Empirical
and comparative evidence from Islamic law jurisdictions indicates that criminal prosecution
is not strictly necessary for civil enforcement. In Iraq and Egypt, for instance, creditors may
contest debtor transactions under doctrines addressing invalid or non-binding transfers. In Iraqi
civil law, gratuitous transactions may be nullified even absent bad faith, while in Egyptian law,
creditors can seek invalidation of harmful debtor transactions without requiring a prior judicial
ruling, provided the claim is enforceable, the transaction diminishes the debtor’s assets, and
the debt predates the transfer. In both legal systems, the presence of fraudulent intent is a
decisive factor in transactions involving compensation, while gratuitous transfers may be
challenged regardless of intent. Iranian civil law similarly accommodates distinctions between
compensatory and gratuitous transfers, such as under Article 65 of the Civil Code, and may
allow contestation of transfers executed in anticipation of debt, even before the debt arises.
Overall, the study concludes that a strict reliance on prior final judgments is unnecessary for
the civil enforcement of transactions intended to evade debt. The key criterion should be the

existence of a verifiable and actual debt at the time of the transaction, not necessarily judicial
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confirmation. By integrating civil remedies with limited criminal enforcement, legal systems
can enhance creditor protection while maintaining the principles of criminal justice. This dual
approach not only mitigates practical distortions but also aligns with comparative practices in
other Islamic law jurisdictions, offering a model for judicial reform and potential legislative

amendments.



