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There is a difference of opinion about the concept of the mental agent of the crime in Iranian
law. Some have limited it to cases where the mental agent of the crime commits it by inciting
another responsible person. In this concept, although inciting a person to commit a crime is the
same as being an accessory to a crime, but due to the dangerousness of such an inciter and the
deserving of a greater punishment than an accessory to the crime, the legislator has considered
her punishment to be the same as the punishment of the main perpetrator. Some others, like most
Arab jurists, including Lebanese jurists, consider the mental agent of the crime to be the “cause
stronger than the perpetrator” and some consider it to include both of the previous cases. The
question of this research is, firstly, which one of these theories is correct, and secondly, which one
is suitable for Iran’s criminal justice system? In this research, which was done with descriptive,
analytical and comparative method, this hypothesis has been strengthened that “mental agent of
crime” is a concept taken from customary law and it should not be confused with the independent
jurisprudential system of “cause stronger than the perpetrator”. Therefore, the nature of the mental
agent of the crime is the commission of the crime by inciting the responsible persons to commit it,
the punishment of which is determined outside the rules of accessory to the crime due to the special

text.
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Extended abstract

Spiritual (indirect) perpetration is among the most contested concepts in criminal law, and its precise
delineation plays a decisive role in defining the scope of criminal liability and ensuring proportionality
between the gravity of conduct and the penal response. In Iranian legal doctrine, three principal
approaches can be identified regarding the concept and scope of spiritual perpetration, each of which
carries distinct theoretical and practical implications for legislation and judicial practice.According to
the first approach commonly described as the narrow concept of spiritual perpetration—this institution
is confined to situations in which an individual brings about the commission of a crime through
the incitement, encouragement, or inducement of persons who themselves possess full criminal
responsibility. Although, from an analytical standpoint, such conduct bears close resemblance to
participation as an accessory, the legislator, in view of the central role, heightened dangerousness,
and decisive influence of the instigator in realizing the criminal outcome, has subjected such a
person to punishment equivalent to that of the direct perpetrator. This understanding corresponds
with the criminal policy embodied in the French Penal Code of 1810. The underlying rationale
is that the criminal design and intent originate primarily in the mind of the spiritual perpetrator,
while the direct perpetrators merely execute his will. From this perspective, the absence of the
spiritual perpetrator from the material execution of the crime does not diminish his responsibility,

as the offense remains the product of his criminal intent. Indeed, the danger posed by the spiritual
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perpetrator may be regarded as greater than that of the direct actor, since without his influence,
position, or resources, the crime would not have occurred.In contrast, a second approach widely
supported among Arab jurists, including Lebanese scholars rejects the independent recognition of
spiritual perpetration and subsumes its instances under the doctrine of the stronger cause than the
principal perpetrator. According to this view, spiritual perpetration does not constitute a distinct
legal institution but merely represents one manifestation of a dominant causal role. However, this
approach encounters significant conceptual difficulties. The doctrine of the stronger cause than the
perpetrator is firmly rooted in Islamic jurisprudence and rests on specific doctrinal foundations,
whereas spiritual perpetration is a construct that has emerged from customary law and the evolution of
modern criminal law. Conflating these two institutions, despite their fundamentally different origins,
undermines conceptual clarity. Moreover, in several Arab legal systems, including Lebanon, the
punishment of the instigator is expressly equated with or even exceeds that of the principal offender
by virtue of clear statutory provisions, thereby eliminating the need for an independent doctrinal
solution. A third approach, which may be termed the broad concept of spiritual perpetration, extends
the scope of this institution to encompass not only the narrow form of incitement of responsible
persons but also the cases traditionally analyzed under the doctrine of the stronger cause than the
perpetrator. While this interpretation offers a more expansive conceptual framework, it risks blurring
essential doctrinal boundaries within criminal law.An examination of Iranian criminal law indicates
that accepting the identity of spiritual perpetration and the stronger cause than the perpetrator is
incompatible with the structure of the Iranian legal system. Iranian law recognizes the stronger
cause than the perpetrator as an independent, jurisprudentially grounded institution with a clearly
defined domain. Furthermore, the wording and context of certain statutory provisions that refer to
committing an offense “by means of another” clearly presuppose the involvement of persons who
possess criminal responsibility, rather than minors, mentally incapacitated individuals, or ignorant
agents. Article 538 of the 1996 Islamic Penal Code exemplifies this point, as the technical nature
of forging a medical certificate excludes the practical possibility of using a person lacking criminal
responsibility as the immediate perpetrator.Accordingly, maintaining a clear distinction between
spiritual perpetration in its narrow sense and the institution of the stronger cause than the perpetrator
is both theoretically necessary and practically functional. Recognizing spiritual perpetration as an
independent institution enables the legal system to impose an appropriate and proportionate penal
response in cases where the individual’s role exceeds ordinary complicity but does not rise to the

level of a dominant causal force. In this way, existing deficiencies in the punishment of accessories
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within Iranian criminal law can be effectively addressed.In conclusion, this study conducted through
descriptive, analytical, and comparative methods with reference to Lebanese law supports the view
that spiritual (indirect) perpetration is a concept derived from customary and modern criminal law
and should not be conflated with the jurisprudentially rooted institution of the stronger cause than the
perpetrator. Preserving this distinction is essential for the theoretical coherence of criminal law and
for enhancing the effectiveness of Iran’s criminal policy in responding to complex forms of criminal

conduct.
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