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The concept of an exceptional state represents a temporary deviation from the principle of the rule
of law, introduced as a legal mechanism to manage inherently abnormal, crisis-driven situations.
Although the governing rules of such a state are not purely legal in nature, but rather command-
based and regulatory, they nonetheless operate within a structured framework intended to uphold
order during times of national emergency. Contrary to perceptions of legal disorder, the exceptional
state is not synonymous with legal chaos. The present study aims to explore how certain Islamic
legal systems respond to states of emergency and what legal and extra-legal conditions govern such
exceptional situations. Utilizing a descriptive-analytical methodology and a micro-comparative
approach, this research addresses the central question: What are the core legal and meta-legal
requirements for implementing an exceptional state within selected Islamic jurisdictions? The
findings indicate that the exceptional state occupies a liminal space between law and politics and can
only be legitimized through the observance of fundamental safeguards. These include preventive
measures grounded in statutory law, designation of a competent authority to declare the exceptional
state, establishment of efficient governance and oversight structures, temporal limitation of
emergency powers, judicial review, protection of fundamental rights, and the non-derogability of
essential civil liberties. Notably, despite these safeguards, the exceptional state necessarily entails

certain justifiable restrictions aimed at preserving public interest, national security, and public order.
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Extended Abstract

The concept of the exceptional state occupies a critical position in constitutional law, public
law theory, and international legal norms. It describes a temporary departure from ordinary legal
frameworks in response to crises—such as widespread security threats, public health emergencies,
or natural disasters—that would otherwise overwhelm routine governance and judicial processes.
Although exceptional circumstances impose limitations on the rule of law, they do not signify the
abandonment of legal order; rather, they trigger extraordinary regulatory mechanisms governed by
both legal and political norms. This study employs a descriptive-analytical methodology with a
micro-comparative lens to examine how several Islamic legal systems conceptualize and regulate
exceptional states, and what legal and meta-legal prerequisites these systems adopt to ensure
legitimacy, accountability, and protection of citizen rights. The analysis begins with the jurisprudential
foundations: the principles of dartirah (necessity), mafsadah asghar (lesser harm), maslahah (public
interest), and other fight doctrines that historically recognize crisis conditions yet emphasize
preservation of justice and minority rights. These foundations shape contemporary emergency
legislation in many Islamic jurisdictions, which attempt to integrate these doctrines into statutory
laws governing emergency powers. In practice, legal systems define competence for declaring a
state of exception—whether executive, legislative, or shared authority—and set formal criteria such
as severity of threat, necessity, proportionality, and formal necessity for a public declaration.Findings
indicate that many Islamic countries legislate exceptional-state laws with explicit temporal and spatial
boundaries, which restrict the geographic scope or duration of emergency powers. Effective oversight

structures are identified as essential: judicial review (independent courts scrutinizing executive



14 00lj swgo | (oDl (Sl )9S (B 1 (Sl ol & (B L) (T Dol g (o Lidkiasl i

measures), parliamentary control or legislative review, and transparent reporting mechanisms.
Such mechanisms help prevent indefinite extension of emergencies and arbitrary exercise of power.
Equally important is the inviolability or non-derogability of certain fundamental rights, including
the right to life, dignity, prohibition of torture, and basic civil identity. These rights are recognized
as impervious to suspension, even under emergency conditions in many fight expositions as well as
international human rights treaties.Proportionality emerges as another core requirement: measures
adopted in exceptional states must be appropriate, necessary, and no more restrictive than needed to
address the concrete crisis. Failure to adhere to proportionality risks legitimizing abuse and resulting
in disproportionate restriction of personal freedoms. The study also notes that transparency and
delineation of procedural safeguards—such as requirement for public declarations, limited duration,
possibility to challenge actions in court—are indispensable components for maintaining legitimacy.
Comparative case analysis reveals divergence in how strictly different Islamic countries follow these
requirements. Some jurisdictions maintain robust constitutional provisions for emergency powers,
accompanied by judicial oversight and protections for non-derogable rights, while others afford
broader executive discretion, less frequent or effective oversight, and ambiguous limits on duration
or geographic scope. Where oversight is weak or laws vague, there have been documented instances
of rights violations, discrimination, or erosion of citizen trust.In conclusion, while the exceptional
state is a necessary legal doctrine for addressing acute crises within Islamic legal systems, its
legitimacy and ethical exercise depend on compliance with certain embedded preconditions: clear
legal definition, competent authority for declaration, limited temporality and geography, judicial
and institutional oversight, preservation of non-derogable rights, proportionality, transparency, and
fairness. Without these constraints, the exceptional state may become a pathway for authoritarian
overreach or systemic rights abuse. The research argues for legislative reform in Islamic countries
informed both by fight jurisprudence and international human rights standards to construct emergency

laws that safeguard both public order and individual freedoms.

Keywords
Exceptional state, Rule of law, State of emergency, Fundamental rights, Jurisprudence, Islamic

legal systems, Oversight, Temporariness.






