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In this research, the Constructive Provisions were examined by comparing the legal systems of
Iran, Egypt, and Islamic jurisprudence (figh), using a descriptive-analytical approach with the
aim of distinguishing pre-contractual constructive agreements. Additionally, a library research
was employed to gather information. The primary question is the nature of this concept, while
subsequent questions address its validity and scope. The findings of this study indicate that
‘Constructive Provisions’ refer to all pre-contractual agreements reflecting the mutual intent of the
contracting parties and forming the basis of the contract. Therefore, although the origin and basis
for justifying Constructive Provisions are the same as Constructive Conditions; the formalization
of the theory of Constructive Provisions based on the mutual and internal intention of the parties,
leads to the recognition of numerous instances of pre-contractual constructive agreements, many of
which do not fit within the framework of Constructive Conditions. This distinction demonstrating
the differences between these concepts. Examples include consideration, the contracting parties, the
nature of the contract, the purpose of the transaction, and the basis for exemption from obligation due
to loss occurring. Additionally, despite the lack of validity for pre-contractual agreements among
most Imami jurists and some Sunni schools, some groups consider them valid. The foundations of
Egyptian law align with the essence of this concept. Also, Egyptian law’s foundations align with
this topic. Likewise, in Iranian law, due to the preference for internal intent, Constructive Provisions

are considered valid, and their scope expands in line with the breadth of intention.
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Extended Abstract
The essence of any contract is a combination of provisions, conditions, and various components
agreed upon by the parties. However, sometimes some of these agreed-upon contents, consciously or

unconsciously, are not explicitly stated in the contract clauses. For instance, during pre-contractual
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negotiations, some provisions may be agreed upon by the parties, and the transaction may be formed
based on them, but there may not be even the slightest reference to these matters in the text or
evidentiary document of the contract. This article also seeks to demonstrate that the reality of pre-
contractual agreements goes beyond mere conditions and is not limited to them.

Accordingly, thisresearch, using a descriptive-analytical approach, aims to identify the constructive
agreements prior to the contract formation. In this regard, by collecting information through library
research, a comparative study has been conducted on the legal systems of Iran, Egypt, and Islamic
jurisprudence (figh). Therefore, the first question of this research will be the nature of Constructive
Provisions. Also, subsequent questions address their validity and scope.

The Nature of Constructive Provisions: Despite the novelty of discussing these agreements as a
theory and using the term “Constructive Provisions”, the essence of this concept can be observed
in other terms such as Constructive Conditions in various sources, including the Civil Code. Also,
in Imami jurisprudence, these agreements are referred to as Constructive Conditions or Collusion,
and despite the lack of validity of these conditions in the view of most jurists, some believe in their
validity. In the jurisprudence of some Sunni schools, the rule of “The preceding condition is like
the concurrent condition” also indicates attention to constructive and pre-contractual agreements,
referring to them as conditions. Furthermore, the foundations of Egyptian law are consistent with the
essence of this concept. In any case, the justification and origin of Constructive Provisions lie within
the discussions surrounding Constructive Conditions, as both refer to pre-contractual agreements.
This also necessitates an analysis of Constructive Conditions.

Constructive Conditions, first and foremost, are a type of condition within the contract. However,
the legal and conventional understanding of conditions within a contract refers to ancillary or
secondary obligations that, by being attached to the primary obligations of the contract, complement
or modify them. However, a closer examination of the constructive agreements before the formation
of the contract reveals that the content of these agreements, which also enter into the contractual
obligations based on the mutual and inner intention of the contracting parties, will not be limited to
mere conditions. For this reason, the institution of Constructive Conditions is unable to fully cover
the diverse subjects of these agreements. This shortcoming paves the way for introducing the more
comprehensive concept of “Constructive Provisions”. Therefore, Constructive Provisions do not
have an alien or unfamiliar identity compared to Constructive Conditions; rather, their essence and
core are the same as Constructive Conditions.

The reason for preferring the term “Provision” over “Condition” is to reveal the broader scope
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of constructive and pre-contractual agreements and to formalize them. Furthermore, by carefully
examining the various discussions and viewpoints surrounding what is called “Constructive
Conditions” in Imami jurisprudence and “Preceding Conditions” in Sunni jurisprudence, the origin
of these differences can be found in a more fundamental difference, namely, the preference or lack of
preference for inner intention. Therefore, the justification of the concept of Constructive Provisions
is explained based on its shared foundations with Constructive Conditions and, on the other hand,
the role of inner intention in the contract. Therefore, in essence, Constructive Provisions refer to all
pre-contractual agreements upon which the contract is formed, and for this reason, they fall within
the mutual and inner intention of the contracting parties.

Validity of Constructive Provisions: Justifying the validity of Constructive Provisions depends, on
the one hand, on examining similar discussions regarding Constructive Conditions and, on the other
hand, on the matter of prioritizing the effective intention in the contract. As some Imami jurists and
most Hanbali and Maliki jurists, in addition to believing in the validity of Constructive or Preceding
Conditions, also believe in the preference of inner intention over apparent intention. While another
group of Imami jurists and most Hanafi and Shafi’i jurists, while preferring apparent intention over
mner intention, do not consider the aforementioned conditions valid.

In Egyptian law, despite the lack of explicit mention of conditions preceding the contract, there
are implications suggesting the validity of agreements prior to the contract formation. As the Civil
Code of this country also prioritizes the inner intention of the contracting parties. Also, in this legal
system, the topic of “Contractual Documents,” which deals with sources for determining the scope
of contractual obligations, such as unwritten but agreed-upon provisions within the mutual intention
of the contracting parties, aligns with Constructive Provisions. But in Iranian law, the Civil Code,
following Imami jurisprudence, explicitly states the validity of Constructive Conditions in some
articles related to the marriage contract; however, marriage has no special characteristics in this
regard. Therefore, the criteria of these articles can be extended to other contracts as well. Also, the
issue of the legitimacy of the purpose of the transaction, reflected in Article 217 of this law, is another
example of attention to agreements before the formation of the contract. But most importantly,
Iranian Civil Law also considers inner intention to be effective and preferred. On this basis, there is
no doubt about the validity of Constructive Provisions, or in other words, prior agreements forming
the basis of the contract, because the mutual and inner intention of the contracting parties has been
placed upon it.

Scope of Constructive Provisions: Explaining the scope of Constructive Provisions should be
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done in light of its connection to the principle of prioritizing inner intention. In fact, the scope of the
effect of Constructive Provisions is another expression of the role of inner intention in determining
the effects and scope of contractual obligations; because pre-contractual agreements are considered
to fall within the scope of the declaration and mutual intention of the contracting parties. Therefore,
the scope of Constructive Provisions, without being limited to conventional conditions or the
threefold classification of quality, act, and result, includes any valid prior agreement considered in
the subsequent contract. For this reason, the instances within the scope of Constructive Provisions
cannot be enumerated. Rather, due to the preference of inner intention in Iranian law, its scope
also expands in line with the breadth of intention. For example, one can point to matters such as
the consideration chosen by the parties, the parties to the contract, the nature of the contract, the
purpose of the transaction, and the basis for exemption from obligation due to subsequent loss. The
aforementioned matters, due to the prior agreement of the parties and their inclusion in the mutual
agreement and inner intention of the contracting parties, remain within the contractual obligations
even if not explicitly stated in the contract; however, they cannot be considered to fall under the

concept of conditions and the institution of Constructive Conditions.



