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The doctrine of abuse of rights in ownership-related disputes remains one of the most contentious
issues in private law, necessitating in-depth analysis and clarification. Given the lack of explicit
statutory provisions in Iranian law, judicial interpretation plays a critical role in shaping the
applicable standards. This article aims to answer the fundamental question: what are the legal and
judicial criteria for identifying abuse of rights in property disputes under Iranian and Egyptian legal
systems? Using a descriptive-analytical method and relying on library-based research, the study
explores both legal frameworks comparatively. Findings reveal that in both Iran and Egypt, the
doctrine of abuse of rights is recognized as a limitation on absolute ownership. No individual is
permitted to exercise their ownership rights in a manner that causes unjust harm to others. In Iranian
law, based on Article 132 of the Civil Code and Article 40 of the Constitution, customary standards
(‘urf) and intent to harm (qasd-e edrar) are the primary criteria for identifying abuse. If an individual
exercises ownership in a manner that, either intentionally or by customary standards, results in harm
to others, such conduct may be challenged under the abuse of rights theory. Iranian jurisprudence
largely aligns with this interpretation, as judicial decisions frequently emphasize the necessity of
proving harmful intent or actual damage. In contrast, Egyptian law incorporates illegitimacy of
purpose and disproportionate use of rights alongside intent to harm as evaluative criteria, thereby
presenting both parallels and divergences with Iranian law. This comparative analysis highlights
the need for further theoretical and legislative development of the abuse of rights doctrine in both

systems.
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Extended absrtract

The theory of abuse of rights is one of the theories proposed in French law. In Iranian civil law,
the theory of abuse of rights has not been proposed as a general theory. The use of this theory in the
implementation of objective rights is mostly within the scope of Article 132 of the Civil Code, but
this theory can also be inferred in other instances, and one of these cases is the prohibition of abuse of

rights in property rights claims. The importance of the theory of abuse can play a significant role in
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social security because wherever there is a right, abuse of rights can or may be there. The discussion
of abuse of rights stems from the fact that a right is not absolute and its holder is not completely
free to exercise the right and has limitations in exercising his right, meaning that a right is equal to
an obligation. According to the rule of equivalence, ownership of rights is absolute and no person
1s subject to any limitation in the depths of his right, but this theory has not been accepted in the
aforementioned form and the exercise of the right of ownership faces limitations. The theory of non-
abuse of rights is one of the limitations of the right of ownership. The criterion of abuse of rights
in property claims is a subject of debate and disagreement that needs to be examined. In addition,
explaining the approach of judicial practice is of great importance, given the lack of clarification by
the legislator. The basic question is: what is the criterion for recognizing and determining abuse of
rights in property claims in Iranian and Egyptian law and judicial practice? This article is descriptive-
analytical and uses a library method to examine the question in question. The results showed that
in both Iranian and Egyptian law, the theory of abuse of right is one of the limitations of absolute
property rights and no one can use the exercise of their property rights as a means of harming
another. In Iranian law, based on Article 132 of the Civil Code and Article 40 of the Constitution, two
criteria of custom and intent to harm are the criteria for abuse of right in property claims. If someone,
from a customary perspective, causes damage to others by using their property or uses the property
right with the aim of harming and with the intention of harming others, it is possible to invoke the
theory of abuse of right for the other party. In Iranian judicial practice, decisions regarding non-abuse
of right have been made mainly based on the criteria of harm and intent to harm. In Egyptian law,
however, in addition to the intent to harm, the criteria of illegitimacy and disproportion in the use of
right have been determined, which are similar and different from Iranian law. The results showed
that in Iranian law and judicial practice, abuse of rights can be realized in cases where a person
exercises and enforces his right in order to harm others or in cases where the right is not exercised
normally and failure to observe custom in its implementation leads to damage to others. In Iranian
law, the only case where courts have taken effective action to prevent the fault and abuse of the right
holder is in the relations between owners. In this context, judicial practice has taken the initiative to
determine whether the owner’s possession is to meet his needs or to ward off losses, and it follows
from some rulings that the owner’s harmful possession is permissible if it is necessary to meet his
needs and ward off losses from the owner. The criterion of civil law in recognizing the intent to
harass in these cases is the violation of the behavior of a normal person, although this theory can be

inferred by induction in the provisions of the civil law in the manner of enforcing rights such as the
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right to property.

In addition, the principle of non-harm to others in Iranian law, despite the immorality of harming
others, can only be linked to the principle of non-harm and attribution. The most important legal
article related to this theory is Article 40 of the Constitution, according to which no one can use his
actions as a means of harming others or violating public interests. However, it does not provide a
criterion for determining abuse of rights. In judicial practice, decisions have also been issued based
on Article 40 of the Constitution and the principle of non-harm, which is considered to be a kind
of non-abuse of rights. The principle of non-harm to others and the absence of intent to harm and
cause harm is the criterion for non-abuse of rights in judicial practice. According to Article 5 of
the Egyptian Civil Code, the use of a right is illegitimate in the following three cases: when there
is only the intention to harm others; when the intended interests are insignificant in a way that is
not proportionate to the harm caused to others; and when the intended interests are illegitimate.
The most important criterion that has been raised in this field is the criterion of exercising the right
with the intention to harm others. The criteria in Egyptian law regarding intent to cause harm and
illegality are similar to those in Iranian law. However, instead of the criterion of normality, it has
emphasized the proportionality of the owner in using the right. Given that the theory of preventing
the abuse of rights is not explicitly stated in Iranian law, which makes the citation of this principle
limited and not widely cited in judicial practice, it is necessary to clarify this theory based on the
rule of no harm, not implicitly, but in the form of a legal rule. As time goes by, the role and place
of the interests of private individuals versus the interests of the abuse of rights in the private law of
states in the field of private law becomes more important and prosperous. The first goal of all private
law rules is to ensure the maximum interests of private individuals, and the interests of states are
used only as an exception in narrow cases. The belief in this development affects many common
concepts in private law. The exploration of the mental recesses of individuals, such as the intention
to cheat, which has no objective spark or external symbol, undermines stability and predictability in
transnational private relations and endangers the legitimate rights and interests of third parties unless
it is based on the evaluation and calculation of objective criteria such as the public interest and the
interests of third parties. In this way, the rule prohibiting cheating in relation to the law also moves

away from the examination of the inner intentions and inner stature of individuals and finds greater
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proximity and similarity with regard to the above-mentioned criteria or public order.
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