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Complicity" in criminal law is an institution that criminal justice now requires. What has caused
this necessity is the countless statistics of group delinquency, including organized financial crimes,
terrorism, war crimes, and crimes against humanity. This institution provides the possibility of
imposing equal criminal liability on all intervenors in group and organized crimes, including the
principal and the accomplice .By crossing the unnecessary boundaries of the conventional division
in criminal liability, and assuming an explanation based on correct principles and regularity in the
works, this theory provides the possibility of a fair response to types of interference in the actus
reus of the crime.In this study, using library and internet resources and a descriptive-analytical
method, the criminal law of Iran and Iraq, as two countries severely affected by these crimes, have
been examined in terms of the possibility of including this institution.

As a result of this study, it is stated that in Iranian criminal law, due to legislative gaps, there is no
possibility of imposing the liability of "complicity" on all active individuals in an organized group
other than the planners and leaders in the crimes of Muharebeh and corruption on earth.

In Iraqi criminal law, there is a possibility of imposing criminal liability for "complicity" based on

the general rules of criminal law and not under the independent code of "organized crime".
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1- common law

2- complicity

3- common purpose
4- joint enterprise
5- procuring

6- collective criminality
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2- responsibility for the act of others

3- vicarious liability

4- accessorial responsibility

5- derivative responsibility
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2- joint criminal enterprise (JCE)
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2- systematic joint criminal enterprise (SJCE)

3- extended joint criminal enterprise (EJCE)
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Extended Abstract

“Complicity” in crime is an institution in criminal law that criminal justice now needs it. What has
made it necessary, is the innumerable statistics of group criminality, including organized financial
crime, terrorism, war crimes, and crimes against humanity.

Because criminals today have taken advantage of this possibility more than ever to achieve
their motives and desires and have seriously jeopardized the economic, cultural, and political order
and security of countries at regional and international levels. According to researches, organized
criminals are looking for societies that are less sustainable in development. Iraq and Iran are among
the two countries that have become suitable places for the creation and expansion of organized crime
groups due to instability at various political, social, legislative, economic, and financial levels.

On the other hand, the existence of specialized, skilled, and intelligent individuals such as leaders,

planners, technical supervisors of crimes, informants, etc., who often play vital and key roles in the
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survival of a criminal organization, has increased the scope of individuals involved in organized
crime and has made the fight against these crimes very complex and difficult. One of the obstacles
that may challenge the fight against organized crime is the way in which criminal responsibility is
shared among individuals in a group for the crime or organized crimes.

The theory of “complicity” is an institution that can provide a solution to this challenge. The
origin of this theory should be considered, crimes that are committed by multiple factors involved
in the crime, including preparatory operations, procuring or presence at the scene of the crime and
committing the actus reus of the crime, and in addition, a common purpose is also required.

This institution provides the possibility of imposing criminal liability on all intervenors in group
and organized crimes equally, including the principal and the accessories. This theory, if explained
on correct principles and regularity in the works, provides the possibility of a fair response to all
types of interference in the actus reus of the crimes.

This issue prompted the author to examine the criminal laws of Iraq and Iran, as two Islamic
countries facing organized crime, in terms of how to determine the criminal liability of individuals
active in a criminal group.

In this regard, the conceptual terms of “complicity” and “organized crime” are first examined.
Then, the author examines the criminal laws related to organized crime in terms of how to determine

and apply criminal liability to members of an organized group in the criminal laws of Iran and Iraq.

1- The concept of «complicity» in committing a crime
Criminals often choose to commit a crime collectively for various reasons, including psychological
and technical reasons, in order to achieve their criminal goals, in such a way that individuals within
a criminal group may play direct or indirect roles in committing the actus reus of the crime.

Therefore, a criminal group can give rise to various forms of liability, depending on the type of
material intervention of the criminals involved in it. Including:

- Liability based on participation in the crime,

- Liability based on aiding and abetting in the crime

and - Liability based on complicity in the crime.

The conclusion of this, is that in criminal law, the person who committed the actus reus of the
crime is not the only person who is criminally liable for the crime, but if other people have intervened
with the least degree of influence in achieving the criminal result, criminal liability will also be

imposed on them.This latter type of criminal liability includes the legal concept of “complicity” in a
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crime, which in the fight against organized financial crimes provides the best opportunity to confront

and impose criminal liability on individuals involved in the organized group.

2- Complicity in Organized Crime in the Convention against Transnational
Organized Crime (Palermo)

One of the measures that the States Parties are required to take in the Convention against Transnational
Organized Crime (2000) (Palermo) is to include the concepts of the crimes listed in the provisions of
the Convention in the laws of that State Party.

In Article 5 of the Convention, the States Parties are required to take legislative measures in
the field of criminalization and criminal liability arising from “membership or participation in an
organized criminal group”, which is in fact the same as the criminal liability of “complicity in a
criminal group”. Article 5 of the Convention criminalizes all of the following actions as complicity
in a criminal group:

-Agreement and conspiracy in the creation of a criminal organization

-Any effective intervention in the realization of the actus reus of organized crimes, in order to
advance such crimes

-Organization, leadership, consultation, any type of facilitation in the commission of organized

crimes

3- Liability for complicity in organized crimes in Iranian criminal law

Despite the signing of the Palermo Convention by Iranian government and the approval of the bill
to enact the Convention by the Islamic parliament, the final ratification of the Convention has been
suspended due to jurisprudential and legal objections by the Guardian Council.

Despite the existence of concepts related to collective and organized crime in numerous criminal
laws, the legislator has not defined organized crime and the criminal liability arising from it, and has
merely referred to the formation of a network, group, or population to commit the actus reus, or in
some cases has merely considered management or leadership, as aggravating causes of punishment.

The 2013 legislature was expected to correct the gaps in dealing with organized crime, given the
challenges of organized crime over the years, especially after the Islamic Revolution of Iran.

However, Article 130 only stipulates the criminal liability of the leader or planner of the criminal
group and does not establish any other provisions regarding the criminal liability of other effective

and involved individuals in organized crimes. Regarding the individuals mentioned in the article, it
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is also clear that the legislator in Article 130 did not intend to create the liability of “complicity” in
the crime and the possibility of punishment equal to the perpetrators of the actus reus of the crimes.

By categorizing the crimes, the legislator has determined the liability of the individuals mentioned
in the article as follows:

- In Ta’zir crimes, the responsibility of the group leader is considered the most severe punishment
for the crimes committed by the perpetrators. However, if the legislator intended to impose the
responsibility of “complicity” in Ta’zir crimes on the leader or the mastermind of the group, he
should have made his responsibility subject to the rules of multiple crimes, like the perpetrators in
the crime.

- In crimes subject to retribution and blood money, the leader and planner of the group will
receive the maximum penalty of complicity in the aforementioned crimes.

- The only case in which criminal liability in the form of complicity can be considered for the
leader of an organized group is in a case where the title “war on earth and corruption on earth” can

be applied to the crime or crimes committed.

4- Liability for complicity in organized crime in Iraqi criminal law

Despite the accession and ratification of the Palermo Convention, the Iraqi government has not yet
adopted a unified law on combating organized crime, and only articles related to organized crime are
considered in the general criminal law.

Conspiracy the subject of Articles 55 to 59 of the Iraqi Penal Code No. (111)(1969), the formation
and membership in secret criminal groups and gangs (Articles 194, 196, 205 and 209) are among the
provisions related to organized crime or group criminality. In laws other than the Iraqi Penal Code,
there are articles that contain references to the organization of crimes or membership in criminal
groups. For example, Article 29 of the Iraqi Narcotics Law of 2017, which lists the characteristic of
organization as the only factor in the punishment. Despite the lack of a specific act on “organized
crimes”, as well as laws that explicitly establish criminal liability for complicity in a criminal group,
the Iraqi legislator has determined in Article 48 of the Iraqi Penal Code (111) in three paragraphs
the responsibility of individuals who have not directly intervened in the actus reus of the crimes, but

will be held criminally liable for the acts committed as an accomplice in the crime. The acts that an
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individual will be considered an accomplice in the crime if they commit them, include:
- Incitement to commit a crime.
- Conspiracy and agreement to commit a crime
- Providing the means to commit a crime or facilitating or enabling the occurrence of the material

element of the crime.






