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Establishing the causal relationship in civil liability by the injured party is one of the most important
factors for success in civil liability litigation. The causes of civil liability are diverse and different.
Sometimes the cause of damage is single, sometimes multiple, and in the latter case, in some cases,
multiple simultaneous and sometimes non-simultaneous. In each of these cases, since the cause
or causes of damage are known, it is not difficult to determine the cause or causes. One of the
controversial causes in establishing civil liability is the general cause. Individuals of a limited and
specific group simultaneously attempt to perform a similar harmful act, and as a result of the harmful
act, one of them suffers harm, but it is not clear which of them caused the harm to the injured party
and the real cause cannot be identified. What is certain is that the action of one of them caused
the damage, and the main question is which factor should the judge consider responsible for the
damage? This problem has gained double importance, especially with the scientific, industrial and
economic development and the formation of consumer societies. Legal systems, jurists and lawyers
have developed and presented various solutions to solve this challenge. In this article, using an
analytical, descriptive and comparative method in Malaysian law, which is based on the common
law legal system, and Iranian law, which is influenced and adapted from Imami jurisprudence, we
seek to answer the question of which of the various solutions is more just and consistent with the
principles of Iranian law. It seems that the solution of joint and several liability against the injured

party and the distribution of liability between the factors is fairer and closer to justice.
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Extended Abstract

Proofing the causal relationship in civil liability by the injured party is one of the most important
factors for success in civil liability litigation. The causes of civil liability are diverse and different.
Sometimes the cause of loss is a single cause, sometimes multiple, and in the latter case, in some
cases, the multiple causes are simultaneous and sometimes non-simultaneous. In each of these cases,
since the cause or causes of loss are known, it is not difficult to determine the cause or causes.
One of the controversial causes in the creation of civil liability is the common cause. Individuals
of a specific and limited group simultaneously commit a similar harmful act, and as a result of the
harmful act of one of them, a person is harmed, but it is not clear which of them caused the harm
to the injured party and the real cause cannot be identified. What is certain is that the action of
one of them caused the harm, and the issue to be examined is which cause caused the harm and is
responsible for compensating for the harm. For example, three hunters simultaneously fire a bullet
and as a result of the bullet, one of them is injured by a passerby or buys and consumes a drug from
a pharmacy and suffers complications or dies, and there are multiple manufacturers of the drug in
question, and it cannot be proven which drug produced by which manufacturer caused the illness
or death. In the above examples, what is certain is that the consumption of a drug from a specific
manufacturer caused the above-mentioned harm, but it is not clear which manufacturer’s drug it
was. Sometimes the issue becomes more complicated than this. For example, due to environmental

pollution, which has multiple sources, a person who has a heart or lung condition and inhaling this
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type of air is harmful to him will be harmed by inhaling polluted air. In these cases, who will be
responsible to compensate for the damage?

This is a legal issue and has caused a lot of debate and controversy in jurisprudence and substantive
law about determining the person responsible for compensation among legal writers and Islamic
jurists. In order to realize civil liability arising from a general cause, the following conditions are
necessary: 1- The existence of knowledge: Given that there is a combination of knowledge of the
occurrence of damage and the hesitation of the cause of damage among the group, this knowledge
is called general knowledge. 2- The limited number of suspects: The second necessary condition is
that the number of suspects must be limited. In cases where there is general knowledge of the cause
of the damage, there is a kind of doubt about the person responsible for the damage, which seems
to be able to distinguish between non-limited and limited doubt by determining the type of doubt)
3- Simultaneous action of all members: factors one of which has definitely caused the damage. In
fact, we can rule on the liability of the collective when all factors have been active 4- Non-fault of
the injured party: The fourth condition that is required to realize the discussion of civil liability for
the medical team is the absence of fault of the injured party; because it is the duty of every human
being to protect his property from any material and moral danger. Therefore, whenever the injured
party is about to suffer more damage as a result of destruction or damage or any other act that has
civil liability, he must prevent more damage if he is able to do so, and if he refrains or is negligent,
he has taken a negative action to his own detriment and is liable. In Iranian and Malaysian law
(following the common law system) and other legal systems, several solutions have been envisaged,
but a comprehensive and definitive solution has not yet been presented. A: Joint and several liability
of the probable causes of the loss against the injured party. Joint and several liability means that all
causes are responsible for the full compensation of the injured party, but by paying the compensation
by one of them, the other responsible parties are also absolved. This solution is in favor of the injured
party, but it is against the principle of acquittal and needs to be clarified by law. B: - Equal liability of
the probable causes of the loss against the injured party in Malaysian law influenced by the common
law, in the event of the complexity of the factors and the impossibility of accurately attributing each
incident to the cause of the loss based on paragraph 1 of Article 10 of the Common Fault Law, if it
1s not possible to prove the degrees of fault, taking into account all the evidence and circumstantial
evidence, the liability is divided equally between the factors..According to this view, responsibility
should be divided among all possible factors. In this view, the burden of responsibility is divided

equally among the parties to the dispute. Unless the degree of fault of the causes is proven, in which
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case they are liable based on the degree of fault. Determining the person responsible for the loss
based on the lottery: Among the ways of determining the person responsible for paying damages
in a general cause is the rule of lottery. Jurists consider this rule to be applicable in two general
cases: first, where the truth is actually certain but The direction of the consequences is unknown to
us. Second, whenever the truth is doubtful between two or more things and it is necessary for us to
determine it, it seems that the general cause is an example of the second case; because in the general
cause, the ultimate responsible for compensating for the damage is also unknown to us and we
must determine it. By examining Malaysian law, no example was found for applying this rule to the
general cause. In any case, it seems that, considering the evidence of the rule of lot, in contemporary
times, the criterion of lot only exists in Islamic legal systems.

Determining the person responsible for the loss by oath: Another method of distributing
responsibility is to rely on the oath of the possible causes of the loss. This method is provided
for in Articles 477 and 488 of the Islamic Penal Code 1392. Based on the two mentioned articles,
whenever it is known that one of the accused committed the murder, in the absence of a motive, the
holders of the right to retribution can ask the accused to swear an oath. In this situation, if some of the
accused refuse to take the oath, they will also be held responsible for paying the blood money. Also,
if there are multiple refusers, the blood money will be divided equally among them.

It seems that the legislator considered this method valid in specific cases and did not consider it a
solution for all general knowledge cases;

Payment of damages from public funds (Bayt al-Mal): In the Islamic Republic of Iran, one
of the ways to compensate for damages in the event of a general cause is payment from the Bayt
al-Mal (Khomeini 1385. 475). For example, if a person is killed as a result of a crowd and there
is no evidence indicating that the murder was attributed to a group, or if the killer flees and is not
accessible and has no property, blood money is paid from the Bayt al-Mal, and according to some
jurists, the cases of payment from the Bayt al-Mal are exemplary and can be extended to other cases.

F: Payment of damages at the expense of the government was approved in England in 1995 and is
based on the theory of sympathy. Accordingly, the government is obliged to compensate the victims
for their losses, and for their participation, the losses are compensated from the government’s general
budget.

Distribution of liability in proportion to market share in cases such as the consumption of
drugs produced by several factories that caused damage to the victim and it is not known which

factory produced the drug that caused the damage. The practice of some common law courts is to
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distribute liability among all factors in proportion to their share. The ruler’s authority: The necessity
of protecting the injured person is to pay the damages. The judge can intervene in terms of authority
and determine the method of compensation and distribute the responsibility and resolve the dispute

Failure to realize civil liability due to failure to identify the real cause of the damage. Based on
this view, the unknown cause of the damage does not prove the existence of a causal relationship.
In other words, assuming that the cause of the damage is unknown, one element of realizing civil
liability, that is, the causal relationship, will not be proven. Among the solutions presented, joint and

several liability is the most appropriate solution in favor of the injured party.



