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The beneficiary to achieve his alleged rights, appeals to the judicial authorities and as a result, to
fulfill them, incurs costs. These legal costs- the related amounts are collected from the claimant
and economically are considerable—are named "Subsidiaries of Claim" and demanding it instead
of "Litigation Damages" in the claim column of the petition, is more useful for the winner. The
fundamental question is whether there is any compatibility regarding the instances of subsidiaries
of claim and the possibility of a claim for them by the winner in jurisprudence and Islamic law
on the one hand and Iranian positive law on the other. The purpose of this article is to explain the
necessity of understanding the jurisprudential and legal instances of subsidiaries of claim. Although
this emerging term is not seen in jurisprudence and Islamic law, by careful examination of some
of the instances such as litigation costs, damages resulting from delayed payment, attorney's fee,
and other related costs, the jurisprudential origin and background are evident. Although there is
disagreement about demanding some of its instances, such as damages from the debtor caused
by delayed payment or demanding the costs of judgment from the parties, and even the judge's
living from public treasury, with careful consideration on the superior principles, as well as the
principle that human work is remunerative, regarding the issuance of a decree to pay damages
for late payment by negligent debtor and payment of costs, Iranian positive law is consistent with

jurisprudence and Islamic law.
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Extended Abstract

The purpose of this research is to show the necessity of understanding the instances of subsidiaries
of claim from the perspective of jurisprudence and Islamic law, which is carried out using a
descriptive-analytical method. The subsidiaries of claims are rights that can be claimed in addition
to the main claim, and they do not require filing an independent lawsuit and can be processed simply
by claiming it in the petition, without the need to file an independent lawsuit if necessary, they
can also be claimed independently. In other words, subsidiaries of claims are matters that form the
subsidiaries to the main claim and follow it, and if the main claim is accepted, these subsidiaries of
claims are also claimable, and if they are not accepted, these subsidiaries of claims are not subject
to judgment. The instances of subsidiaries of claims include litigation and office costs, attorney,s
fee, damages resulting from delayed payment, expert’s fee, local inspection and examination costs,
witness testimony costs, and executive costs which are raised in turn and briefly:

According to the rule of “Sanctity of Collection Wages for Obligatories”, it is forbidden to collet
wages for performing any obligatory act. Thus, judges are prohibited from earning a living from the
parties. Although some believe that people like judges can earn a living from the treasury, and since
a living is not considered wages, if there is no need for a living from the treasury, such a living is
forbidden. The major jurists’ opinion indicates that a judge can earn a living from the treasury whether

he is in need or not and whether the judgment is a specific or a substitute obligatory. In addition, the
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principle of Permissibility also supports this view, because according to this principle, there is no
valid reason for the prohibition of receiving wages by the judge. In Iranian positive law, litigation,
in principle, requires the payment of costs. Since this cost is necessary to start the proceedings, it
involves the most obvious instances of subsidiaries of the claims and is more important than the other
instances of subsidiaries. This cost must be paid by the claimant initially, but if he wins the case,
the above cost can be recovered at his request from the defendant by a court order. In non-financial
lawsuits, since the purpose of the claimant is not to obtain property, the legislator has provided for a
relatively lower cost than in financial lawsuits at each stage of proceedings. However, in a financial
lawsuit where the claimant is interested in obtaining property, he must pay the costs of the lawsuit
to the claim to be heard, and failure to pay the costs will result in the rejection of the claim. From a
jurisprudential point of view, a judge’s earning of a living from the treasury is permissible, provided
that the benefits of the action are returned to the Muslim people.

The other instance of the subsidiaries of claim is the attorney’s fee. According to the legal
provisions, the contract of attorney’s fee between the attorney and his client is valid. Therefore,
attorneys can enter into contracts with their clients regarding the attorney’s fee. At the same time,
since the contract of attorney’s fee may not be concluded, the legislator determined the minimum
attorney’s fee for the attorney in each case based on the tariff. According to the existing judicial
practice, the attorney’s fee can be claimed independently as one of the subsidiaries of the claim. On
the other hand, it should be noted that no one’s work should remain unrewarded, and it seems that
the attorney does not provide free services except in certain cases. Therefore, the second instance of
subsidiaries of claim is the attorney’s fee, which can be claimed if it leads to the issuance of a verdict
based on the conviction of the defendant.

Although the majority of Imamiah jurists, consider the collection of the amount in excess of the
original debt delayed damage as illegitimate, according to the Hadith narrated from the Holy Prophet
(pbuh), that delay of the rich person in paying the debt was described as an injustice. According to
No harm rule, as well as inflation and price increases, which lead to a decrease in the purchasing
power of money, according to Article 515 of the Civil Procedure , there is no doubt that the collection
of damages for delayed payment, is a legitimate matter and the courts will rule on it if they consider
the debtor entitled.

According to Article 259 of the Civil Procedure Code, the payment of an expert’s fee is another
instance of subsidiaries of claim which is also included in Article 519 of said Code. Sometimes the

claimant or defendant relies on local inspection and examination to prove and defend the claim.
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In this case, according to the order issued by the court, a judge shall be appointed as the executor
of the order and shall accompany the parties and shall write his observations if the subject of the
order is a local inspection or local examination. These costs can also be claimed by the winner
party in accordance with the provision if the expenses had been paid during the hearing. If the court
considers it necessary to execute the said decisions, the preparing of the means of execution shall be
on the claimant at the initial stage and on the appellant at the appeal stage, the initial appeal shall be
annulled and at the appeal stage, the appeal shall be suspended but shall not prevent the execution
of the initial judgment. The applicant’s failure to prepare a means of executing a local inspection or
local examination order shall exclude it from his list of reasons.

In Islamic Shari’ah, testimony is a definite declaration of the right that exists for others and God
Almighty has placed it as a method of discovery and it is a substitute obligatory on the person who is
worthy of testifying whenever he is invited to this particularly or generally. However, according to the
comments of Article 236 of the Civil Procedure Code, the compelling him by the court for proving
the truth is prohibited. Witness testimony requires a cost to come to court and testify. According to
the criteria of Article 215 of the Criminal Procedure Code, the claimant is responsible for the costs
of witness testimony in civil cases, the cost of travel, as well as the losses caused by the leaving of
works. The testimony is an evidence for proving a claim, and the claimant must bear the costs of the
testimony of the witnesses for proving his claim. In the event that the claimant wins the lawsuit, he
may claim the costs he has incurred for the testimony of witnesses against the loser. It seems that
the cost of witness testimony is an instance of subsidiaries of the claim. According to practice of the
courts, which does not include the costs of witnesses’ testimony as litigation damages, these costs
are certainly and undoubtedly considered as a subsidiaries of the claim.

Another important instance of subsidiaries of claims is the executive costs of a sentence which
cannot be ignored. According to Article 158 of the of Civil Judgments Execution Code: “Executing
Costs are: 1- Five percent of the amount of the decree for the cost of execution of the sentence that
is collected after the execution of the sentence 2- Expenses that are necessary for the execution of
the sentence, such as the fee of experts and the fee to protect property. Despite the existing judicial
practice of claiming executive costs through a separate petition, claiming those executive costs that
are outside the above-mentioned article, undoubtedly, first of all, due to the slow process of litigation,
consuming a lot of money and time and causing an increase in unreasonable cases and lawsuits.

Often, these costs are considered insignificant, to the extent that sometimes it is seen that this type of
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cost is unjustly imposed on the winner, despite the text of latter article.

Although there is disagreement about demanding some instances, such as damages caused by
the debtor’s delayed payment or demanding the parties, the costs of judgment, and even the judge’s
living from public treasury, with careful consideration on the superior principles, as well as the
principle that human work is remunerative, regarding the issuance of a decree to pay damages for
delayed payment by the negligent debtor and payment of costs, Iranian positive law is consistent

with jurisprudence and Islamic law.






